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This report covers new regulatory developments regarding sustainable finance. 
On 22 October 2021, the European Supervisory Authorities (EBA, EIOPA and ESMA 
– ESAs) published their draft Regulatory Technical Standards (RTS) regarding 
disclosures by financial institutions under the Sustainable Finance Disclosure 
Regulation (SFDR), specifically on aspects related to the European Taxonomy 
Regulation.  

 

In particular, the RTS provide new information concerning the pre-contractual 
and periodic documentation required for financial products with a sustainable 
investment objective, regarding the calculation of the green portion of their 
portfolios. These new RTS will modify the interpretation of portfolio manage-
ment companies, which have been required to classify their funds as Article 6, 
Article 8, or Article 9 funds since March 2021.  

 

Background recap:  

As part of its action plan on financing sustainable growth that was launched in 
2018 and updated during summer 2021, the European Commission’s aim is: 

• To direct capital flows into sustainable investments based on environ-
mental, social and governance criteria; 

• To integrate sustainability into risk management; and 

• To foster transparency and long-termism. 
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The introduction of the SFDR (often referred to as the “Disclosure Regulation”) 
on 10 March 2021 addresses this transparency objective, imposing new 
transparency obligations on financial institutions at different levels. 

• At the entity level: sustainability risks must be integrated into investment 
policies and investment advisory services, and the adverse impacts of the 
management company’s investments on sustainability factors measured.  

• At the product level:  

 The SFDR imposes an obligation to indicate how financial products 
integrate environmental, social and governance (ESG) risks in 
investment decision-making or investment advice, and how the 
impacts on sustainability factors are measured for each product. This 
information must be provided in the pre-contractual documentation 
of all products.  

 The legislation imposes tougher requirements on products promoting 
ESG characteristics and products pursuing a sustainable investment 
objective. These products must disclose this information in their pre-
contractual information, on their website, and in their periodic reports. 
Reporting templates for this pre-contractual and periodic 
documentation are provided.  

 

It is these templates that are specifically targeted by these new draft RTS. The 
text now details how the taxonomy, which is the central element in the EU’s 
action plan, should be used to provide clear information to end investors 
regarding investments in financial products investing in economic activities 
that respect the environment. 
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How is a product that pursues a sustainable objective, known as an 

“Article 9 product”, defined in light of this new report?  

The ESAs consider that an Article 9  product is a financial product:  

• Investing a significant percentage of its assets under management in 
sustainable activities with a precise environmental objective . These 
activities may or may not be aligned with the European taxonomy.  

And/or: 

• Investing a significant percentage of its assets under management in 
sustainable activities with a social objective.  

  
In each case, the ESAs require reports by the financial institutions to indicate 
the percentage of such investments in each reference period. 

 

Clarification regarding sustainable investments with an environmental 
objective that is not aligned with the taxonomy:  

 

The definitions of sustainability under the SFDR and the Taxonomy Regulation 
are not currently identical. Ideally, sustainable investment under the SFDR 
would be aligned with the definition of sustainable activities within the meaning 
of the Taxonomy Regulation, implying that a portion of the investments of 
Article 9 products would have to be aligned with the Taxonomy Regulation. This 
is not currently the case, as the SFDR RTS have chosen a broader definition, 
which can include, for example:  

• Green bonds financing activities that are not necessarily taxonomy-
aligned or taxonomy-eligible; 

• Sustainable activities related to EU environmental objectives for which the 
assessment criteria have not yet been published (e.g. biodiversity, the 
protection of marine resources, the circular economy, etc.);  

• Activities that are taxonomy-eligible, but which will not be aligned;  

• Social activities; and 

• All other activities that are considered sustainable with a 
measurable  environmental objective. 
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How is a product that pursues a sustainable objective, known as an 

“Article 9 product”, defined in light of this new report?  

As well as the requirement to achieve a sustainable objective, all of the 
product’s investments must respect the  “do no significant harm” (DNSH) 
principle with respect to the sustainability objectives.  

 

Bearing in mind that taxonomy-aligned economic activities today represent 
between 3% and 4% of overall activity in the regulated European market, 
it  seems logical that significant alignment with the taxonomy cannot be a 
requirement for qualification as an Article 9 product currently. Although not yet 
obligatory under the SFDR, actors are increasingly drawing parallels between 
impact investing and the concept of a sustainable objective. The regulator’s 
proposed concept for an Article 9 product and a sustainable objective could (in 
certain circumstances) be likened to impact investing with its three pillars of 
intentionality, additionality and impact measurement.  

Intentionality: The intention to generate a positive environmental and/or 
social impact as well as a financial return, whilst managing the 
occurrence of negative externalities. This can be likened to the notion of a 
sustainable objective.  

 

Additionality: The adoption of a clear and transparent methodology 
describing how the strategy contributes to environmental and social 
objectives. On this point, implementation of a strict shareholder 
engagement policy would provide assurance of the direct contribution of 
investors to raising the net positive impact of the activities in which they 
invest.  

 

Impact measurement: Transparent reporting using indicators to 
highlight how the financial product contributes to the achievement of its 
sustainable objective. Here, identification of the stakeholders and the 
measurement of any positive and negative impacts could establish the 
link of funding to impact and Article 9. 
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How is a product with certain ESG characteristics, known as an 

“Article 8 product”, defined in light of this new report?  

With regards to Article 8 products, the ESAs confirm their position, stating that 
these are financial products that include environmental and social 
characteristics to a significant extent. Even if sustainable investment is not the 
ultimate objective of these products (otherwise they would be considered 
Article 9 products), they nonetheless promote environmental and social 
characteristics, and may invest in sustainable activities, providing the 
companies in which investments are made apply good governance practices.  

 

It is important to note that practices related to governance are not included in 
the regulatory information. To qualify as an Article 8 product, a financial 
product must therefore promote environmental or social characteristics, 
provide justification of this commitment using precise indicators, and may, on 
an optional basis, also invest part of its assets in investments referred to as 
sustainable.  

 

It must provide details of the percentage of assets under management 
invested in social or environmental activities (whether taxonomy-aligned or 
not), as is the case for Article 9 products.  

 

If the product includes sustainable investments, the DNSH principle must be 
respected for this portion of investments, and the following disclaimer must be 
included in the periodic report:   

 

“The “do no significant  harm” principle applies only to those investments 
underlying the financial product that take into account the EU criteria for 
environmentally   sustainable economic activities. The investments underlying 
the remaining portion of this financial product do not take into account the EU 
criteria for environmentally sustainable economic activities.” 
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New indicators required by the ESAs for Article 8 and 

Article 9 products 

The proposals include two elements for measuring how and to what extent 
activities funded by the product are aligned with the EU taxonomy. 

 

Two pre-contractual graphs showing the taxonomy-alignment  of investments 
of the financial product based on a specified methodology to calculate that 
alignment:  

Detailed information on taxonomy-aligned investments must also be provided 
in periodic reporting:  

 

 

 

 

 

 

 

 

 

 

The taxonomy-alignment of investments is calculated using the following 
formula: 
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Main proposals  

In addition, the report contains the following proposals: 

 

1. For products subject to Articles 5 and 6   of the Taxonomy Regulation:  

applicable to funds or mandates promoting environmental characteristics or 
with an environmentally sustainable investment objective aligned with the 
taxonomy.  

 

• The inclusion of pre-contractual and periodic disclosures that identify the 
environmental objectives to which the product contributes and show how 
and to what extent the product’s investments are aligned with the EU 
taxonomy;  

 

• The possibility of relying on assurances provided by an auditor or on a 
review by a third party indicating that the economic activities funded by 
the product that are categorised as environmentally sustainable comply 
with the detailed criteria of the Taxonomy Regulation. Regarding this 
second point, this audit must be presented as follows:  

 Pre-contractual documentation should indicate whether an 
assessment by auditors or third parties will be performed as part of 
the disclosure of the asset allocation of the financial product 
regarding environmentally sustainable economic activities;  

 Periodic documentation should indicate whether the green portion of 
the portfolio has been assessed by an auditor or third party (and if so, 
the name of the auditor or third party should be provided). 
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Treatment of sovereign bonds  

Regarding the specific issue of the treatment of sovereign bonds in the 
representation of the taxonomy-alignment of investments, the ESAs decided to 
require the disclosure of the taxonomy-alignment of investments in two ways: 
the first including sovereign exposures, and the second excluding sovereign 
exposures from the calculation. 

 

To protect investors from the risk of greenwashing, the draft RTS contain a 
graph which includes all the investments of the financial product in the 
calculation. As there is no appropriate methodology to assess the taxonomy-
alignment of sovereign bonds, the ESAs added a second graph showing the 
taxonomy-alignment of the financial product where all sovereign exposures 
are excluded from the calculation. 

 

Next steps 

 

The EC will scrutinise the draft RTS and decide whether to endorse them within 
three months of their publication.  The Commission has informed the European 
Parliament and Council that it intends to incorporate all the SFDR RTS, meaning 
both the original ones submitted to the Commission in February 2021 as well as 
the ones covered in this final report, in one instrument. 



 

Scaled Risk/Acteurs de la Finance Responsable — 2021  10 


