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On 2 August 2022, Commission Delegated Regulation (EU) 2021/12531 will enter into force, 
amending the requirements of Directive 2014/65/EU (hereinafter “MiFID II”) as regards the 
integration of sustainability preferences for investment firms. The Delegated Regulation 
will require financial intermediaries to take their clients’ preferences regarding 
sustainable development into account. 

Adopted in April 2021, this Delegated Regulation strengthens MiFID II and requires 
financial intermediaries to ensure that the investment range offered to their clients is 
suitable to the profile of those clients with regards to environmental, social and 
governance (“ESG”) criteria.   

It therefore requires suitability tests (KYC questionnaires) to be updated to reflect 
investors’ sustainability preferences for investment advice and portfolio management 
services.  

The stated aim of the European Commission is to strengthen investor protection and 
improve the way that investment products are selected and distributed. 

In order to gain a clear understanding of the whys and wherefores of this Delegated 
Regulation, a quick recap of MiFID II and how it works is helpful. 

MiFID II: providing clients with better information and getting to know 

them better 

Introduction 

Providing retail clients with better information... 

The aim of MiFID II is to require financial intermediaries to provide their clients with de-
tailed information about the products that they are offered.  
It requires a variety of information to be presented in a transparent manner, such as the 
level of fees received, investment horizon, risk level, target market etc.  
 
...and getting to know them better  

As a result of MiFID II, financial intermediaries are required to have in-depth knowledge of their clients so 
that they can:  

• Categorise their clients;  

• Identify their risk profile: 

• Determine their financial objectives; and   

• Assess their financial knowledge and investment experience.  

1Commission Delegated Regulation (EU) 2021/1253 of 21 April 2021 amending Delegated Regulation (EU) 2017/565 as regards the integration of sustainability factors, risks and 
preferences into certain organisational requirements and operating conditions for investment firms.  
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This information is then used by financial intermediaries to assess whether the products 
and services being proposed to individual clients correspond to their level of knowledge, 
requirements and risk appetite (“suitability”). This suitability assessment must be carried 
out at the level of the services proposed and for each transaction carried out on behalf 
of the client.  

Transaction flows based on MiFID II 
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The Directive defines three categories of clients, with a 
corresponding level of protection and information required for 
each category: 

Eligible counterparties:  

These are primarily companies that are authorised to intervene 
directly in financial markets, such as investment firms, credit 
institutions and insurance companies. They are afforded the 
lowest level of protection. 

Professional clients – per se or elective:  

• Per se professional clients. This refers to large undertakings 
which meet certain criteria regarding the size of their balance 
sheet, turnover or own funds, and which possess the expertise 
required to make their own investment decisions and bear 
the financial risks involved.  

• Elective professional clients. These clients are not per se 
professional clients but believe that they do not require the 
protection afforded to retail investors when taking investment 
decisions in financial products. Before granting this status to 
clients, the bank must ensure that they fulfil certain 
quantitative and qualitative criteria, such as having the 
knowledge and experience necessary to understand the 
financial instruments that they envisage purchasing. 

Retail Client: 

This category covers all clients that are neither professional 
clients nor eligible counterparties. These clients benefit from the 
highest level of protection. 

Client categorisation :  
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Risk Profile  

Having allocated the client to the relevant category, European regulations then require 
financial institutions to identify the risk profile and investment strategy that they must take 
into account when providing investment advice and discretionary or non-discretionary 
portfolio management services. 

To do this, the financial institution must collect precise information about each client and 
their: 

- Personal and professional situation; 

- Financial situation; 

- Investment objectives and risk appetite; and 

- General knowledge of financial products and markets.  

 

This information must be regularly updated or the client’s investment strategy may no 
longer be suitable given their requirements and risk profile, which would mean that the 
financial institution was failing to comply with European regulations.  

Financial institutions have established suitability tests to collect this information. These tests 
take the form of questionnaires that clients are required to complete and update on a 
regular basis. They consist of questions regarding the client’s financial knowledge and 
experience, ability to bear losses, financial objectives, investment horizon and risk appetite. 

The responses provided are used by the financial institution as the basis for determining 
which services to offer (investment advice, discretionary or non-discretionary portfolio 
management services, etc.), as well as the client’s investment universe and target market.  

The institution will then carry out a suitability assessment (for the investment service and for 
each transaction) in order to check that the advice offered and the transactions carried out 
on behalf of the client match the client’s profile.  

Retail clients are given a suitability report for every transaction, which informs them of the 
suitability of the advice based on the information that they have provided. 

This suitability questionnaire currently relates solely to financial objectives and is not 
required to take any non-financial objectives such as ESG preferences into account. This 
procedure therefore does nothing to raise investor awareness or further the sale of more 
sustainable products. 

It is against this backdrop that Commission Delegated Regulation (EU) 2021/1253 will enter 
into force on 2 August 2022.  
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Clients’ sustainability preferences must be taken into account, 

but how can this be achieved?  

How should these issues be presented to clients?  

The first challenge, and far from the easiest, is to educate clients. Responding to a long 
KYC questionnaire on a regular basis may already appear off-putting and potentially 
intrusive to retail clients, so how should potentially divisive issues that require a certain 
level of knowledge be approached?  

First of all, it is important to agree on a few common terms and to follow a simplified 
approach understandable to a layperson.  

 

What is a sustainable investment (as defined in the EU’s Sustainable Finance 
Disclosure Regulation – “SFDR”)?  

It is an investment in an economic activity that contributes to the achievement of an 
environmental or social objective, whose impact is measured using key indicators (CO2 
emissions, water consumption, combatting inequality, supporting disadvantaged 
elements in society, etc.). 

 

What is an investment that is aligned with the European taxonomy?  

The European taxonomy is a classification system that identifies economic activities that 
the European Union considers to be “green”. Such activities make a contribution to 
climate change mitigation or adaptation, the protection or sustainable use of marine 
resources, the prevention or management of pollution or the protection of biodiversity, 
etc.  

 

What is meant by measuring adverse impacts on sustainability factors?  

Impact refers to the consequences of the investment – it is an adverse impact if it has 
negative consequences for the environment or society. Some asset management 
companies use a variety of indicators to assess the consequences of their investments 
on the environment or society.  
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The next step is to distinguish between two types of products:  

• Products that can be offered to clients with an appetite for addressing ESG issues. 
These products should explicitly highlight one of the following points in their 
documentation:  

 A portion of their investments are sustainable, as defined in the SFDR; 

 A portion of their investments are in activities aligned with the European 
taxonomy;  

 They consider the principal adverse impacts of their investments.  

• All other products.  

 

What form could the questionnaire take?  

The Delegated Regulation makes it clear that the intention is not to completely overhaul 
client assessment practices, but rather to add a new section to existing procedures.  

 

“...investment firms providing investment advice should first assess a client’s or potential 
client’s other investment objectives, time horizon and individual circumstances, before 
asking for his or her potential sustainability preferences.”  

 

This means keeping the same methodology as exists today, and adding new questions, 
either in a separate questionnaire or within the existing questionnaire. Taken as a whole, 
this information should ultimately enable us to reconcile the client’s risk profile, financial 
knowledge and ESG appetite.  
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What information is required?  

According to the Regulation, all necessary information. 
Below we provide a (non-exhaustive) list of questions 
that clients could be asked:  
 
• What portion of your assets do you wish to allocate 

to sustainable investments? 
• Do you expect some of the instruments in which you 

invest to measure the adverse impacts of your 
investments? What proportion (%)? 

• Do you wish to invest a portion of your assets in 
activities that are aligned with the European 
taxonomy? What proportion (%)? 

• Do you wish to adjust your existing portfolios or 
allocate separate amounts? 

• What themes do you wish to focus on? (E, S, G) 
• Would you prefer to invest in companies that 

comply with ESG criteria or simply to remove certain 
sectors that are not aligned with your values from 
your portfolios? 

 

Will there be enough financial products and 

instruments available to offer to clients? 

Indeed, there’s the rub, as all criteria must be met. 94%2 
of French people believe that climate change is a 
major issue, so many savers may well wish to shift to 
greener investments.  

 

2https://www.leparisien.fr/environnement/dereglement-climatique-une-preoccupation-
majeure-pour-47-des-francais-05-02-2022-5XMI4UDPKZETHFMNN3QFF2QLCI.php  
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This could cause a few problems: there could be a mismatch between the knowledge 
level of clients and their appetite for ESG products that are too risky, or products that 
correspond to the risk level accepted by clients and their knowledge of markets but do 
not have enough of an ESG focus. On top of this, the range of sustainable products 
available in the market is still limited – it may well be that some institutions will simply 
not have the products to match the expectations of some of their clients.  
 
In this case the Delegated Regulation clarifies: “In order to allow for further 
recommendations to clients or potential clients, where financial instruments do not 
meet a client’s sustainability preferences, the client should have the possibility to 
adapt information on his or her sustainability preferences. In order to prevent mis-
selling and greenwashing, investment firms should keep records of the client’s decision 
along with the client’s explanation supporting the adaptation.” 
 
In addition, still with an eye on the availability of sustainable instruments in the market, 
it is worth noting that there has been more progress in developing methodologies for 
assessing the sustainability of funds than of financial instruments. This means that 
clients’ sustainability expectations are likely to severely restrict access to certain types 
of products.  
 
Can we rely on SFDR classifications to meet the challenges of MiFID II?  

 

 

Yes, but not completely. At first sight, it should have been an easy concept to 
implement. The SFDR classifies products into three levels of sustainability (Article 6, 8 or 
9 products) and at the same time, suitability tests mean that client expectations can 
be clearly identified (sustainable or not, and to what extent).  

 

However, caution is required – the SFDR mainly relates to investment funds, whereas 
MiFID II aims to cover all types of financial instruments that are subject to investment 
advice or portfolio management services.  



 

  10 

As a result of this nuance, the two Regulations 
have not defined the notion of sustainability in 
the same way. The SFDR classifies investment 
funds in three categories:  
• Article 6 funds: products with no 

ESG characteristics;  
• Article 8 funds: products with environmental 

(E) and social (S) characteristics (which may 
but are not obliged to have a portion of 
sustainable investments, a portion of 
investments aligned with the EU taxonomy, 
and to measure principal adverse impacts); 

• Article 9 funds: products with a sustainable 
objective (obliged to have a portion of 
sustainable investments and/or a portion of 
investments aligned with the EU taxonomy, 
and to measure principal adverse impacts). 

 
On the MiFID II side, the Delegated Regulation 
indicates that financial instruments may be 
considered sustainable if they fulfil one of three 
conditions: 
• Sustainable investment: a portion of their 

investments are considered sustainable as 
defined in the SFDR (Articles 8 and 9); 

• Taxonomy: a portion of their investments are 
in activities aligned with the European 
taxonomy;  

• Principle adverse impacts – PAI: they 
consider the principal adverse impacts of 
their investments.  
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In order to ensure that a product can be offered to an end client in accordance with 
MiFID II, its marketing material must explicitly highlight that:  

• It takes into account the principal adverse impacts on environmental, social and 
governance aspects and is committed to eliminating or offsetting those adverse 
impacts; or 

• The proportion of sustainable investments (as defined in Article 2 point 17 of the SFDR); 
or 

• The proportion of investments aligned with the EU taxonomy.  

 

Given this distinction, we can conclude that products offered under the MiFID II 
framework will be either: 

• Classified as Article 9 products; or 

• Classified as Article 8 products, providing that they explicitly fulfil one of the conditions 
above. 

On the other hand, Article 6 products may not be offered.  

 

Conclusion 

 

The diverse range of proposals in the EU’s action plan on sustainable finance, the 
complexity of the timetable and the variety of potential interpretations mean that there 
is some doubt as to whether this Delegated Regulation can be implemented in 2022.  

 

Indeed, numerous challenges await distributors wishing to comply with the requirements 
of the Regulation: training investment advisors and assets managers, updating 
suitability questionnaires, and, last but not least, expanding product ranges to respond 
to increasingly demanding client expectations.  
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